
EXClSE TAX 
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?urc;?aja G o : n e s t ~ ; ~ l l i  2 r l~d~ce ; i  Jever.ic;es 2 0 1  Z ( 3 S ~ i 2  3n :.le 
iatsrnat ional  export  aarket. For various reasons, you are 
u n a ~ l e  t o  purchase tneoe produccs u ~ r e c t l ~  froa the 
nanufacturzrs or d l s t i l l c r s ,  and aust buy thea iastead ifon 
other gources on a tax-paid basis. 
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YOU dish t a  claia refand3 of aIcoholic 3ejcragc taxes 
you pay to your vendors, but  our staff has previously advised 
you t h a t  sucn reiunda would not be allovrbie uadec Bevenue and 
Taxation Code Sactioa 32101. Yau request that t b e  staff's 
iatergretation of t h a t  section ba widened to a l l o w  tne reiunds 
ior t h e  following reasons: 

.The paymeilt of all taxes is a duty  not a p r i v i l e g e -  
If it were done on a voluntary b a s i s  no oue uoald pay 
taxes a t  all, Once t a m s  are paid not  only  aoes ti lo 
taxgayer lose the t a x  money i t se l t ,  they  a l s o  lose 
control over the soney and how it is spent. They 
cannot set tnesa funds aside or dictate  t o  the 
governaeut how this noney shou ld  be allocated to 
govurmental programs. 

'1 fi3U s y s e i f  aakinq,  Sow is it that a inandfactaref 
that has already paid its taxes to cne proper agency 
naintai.1 that  he is the only cne due b a c ~  noncy s3oula 
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d ~ f d s t ~ l  t n r l c n e s  ::ij~ii dt tha zssenje  3f cae 
dL;artdc Ano E J K  tze joi2 SenJrli dt fie p f a ~ ~ i e r ?  

.Wily shou ld  the jovernarnt a f ~ ~ t r a r r l ~  i)ralii)bit a 
person sucn ar  3ysrl . i  the r i y h t  to f i l e  3ack t o r  tn+Se 
taaes2 I n  Qoiny YO, the state 1os;eu its rleutral 
position in the aatter and Lhay then taka. on the? 
appearance of politically s i d i n g  with the producer. 
By not  allowing an exporter tau rIji;t t o  f i l e  back t a r  
tare8 it would agpear t h a t  tire state or fudart!. ayoncy 
was acclny i n  concert with the producer t o  s s a i r a i n  
export trade. I t  would seem that  the goverluen~ nad 
eatercd inko a monopoly export agreement w i t n  tne 
distillery. I ask you, can t h i s  oe conotitutionall~ 
j u s t i f i e d ?  

.The only poaalble beneficiary of section 324b1 as it 
is present ly  Lnterpretad la t h e  manuTacturer by the 
e x c l ~ s i o n  of tne exaortar t o  the detrfnent of the 
eryorter and EO tnat of the ?euplo of the United 
S ta tes  irhuae iaterrbscs are aotL,balnq served. The 
current restrictive policy does'not promote a 
Eavorable international balauce of trade, 

.I ask tnnl theae acbitrary basriera us reaoved a3 
chcro can uu nu legai or constitutional justific~tion 
for this situation t o  e x i s t ,  If there is no curreiht 
p r o v i r i o i i  ior a an2orrsr EO tile beck Eor three t axes  
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then t?~is  siidacion ahoulif ae corrtctea oy aiiowinq 
t h c ~ e  credits ta 32 chiz tad  by all iz%porters.* 
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eaiorcs a statute tne 
u ~ ~ c ~ u s t i t d t i o n a l ~ t y .  (<&is Candt. A r t .  i f 1  Szs. b.5.) ?ile 
Board can refand t a x  overpaynents only tu tntt extent it 1s 
aut:~orized to do 3~ DY statute. 

Section 32401 of tile i2rvenua &ad faudtl2n Code 
act;lorizcu 

culiactzd 
... 

a r e f ~ n d  ar altouol~c aever&ja tax o v e r ? d y x n t s  ta :  
/ 

. the  PQTS3il tr31.3 4:kOi.l tae  2 X i t 3 L j  , t i . i J i i l t  '..id& 

or J:IOJ it *das 2 d ~ J  iin.!er r;::; l~act . . .or  
2 L S  3UQC3SSOE3, 4 . i ~ f ~ i 3 t i . ~ ~ 0 ~ 3 ,  3t  8 . i C C ~ i c d I B . '  

c~ *..US, t, tai3 section d~ttai3rlzdd a tei i i i lJ  - X I ~ : J  co caa 
~ c r 3 o n  :fso .:as reported ti12 t ~ x  to t s e  3 u a r ~ ,  G r  c.2 :xi: 
~ C L S G ~ I * ~  S ~ C Z ~ S S ~ K S ,  a t h i a l s t ~ ~ ~ a ~ s  OK OXCC~EOIL. *:he ~ t 3 t ~ t
1 ~ 2 s  i i ~ l i :  aclt-lori~i? a refa i l l  co  2crszns 113ve >aid ~ J X  
Z C ~ . I D U I Y C ~ ~ : I ~  r3 Y-;R\~OCS. 

i-ir a i s u  w t e  t~hat Z.rVc~ue di~d 2iixiitia:a CZde sdctians 
32211 and 32212 a a t i l o r i z ~  4.1 d ~ t i ~ p c i d ~  f3r . i j ; . i t i i : ~ d  s ~ i t i ~ s
i . fnie;x j hav2 .been ~ X ~ O C  t 2 . i  i ' i r ~ i ~ t i t  t5i5 ;;;t~t-i? of zt;1:i E S L  

. . ~ ; ~ ; ~ ~ ~  92 t l ? ~  liceel:- 6 a& a e  2 3 ~  4 -. t f i ~  report.. S C C L ~ O ~ I ; ~  32171, 
32;-73 a -: 32175 uf t3z Cade ycc i s r t : ~  ~inifsr 

... 
r u ~ j a  for zeer, 

k;irla dr.d i i i ~ o r i e d  ocar dr uri~e. I t  idiio~s tzar  eiaii;i:i ol' 
exenption f ~ r  alcoholic buvarages oa arpot t  gradads nay be ~
only by the perton who reporta tne taxea to the Board. 

. I n  yoilr cast?, the alzohofic oeverage t a x e s  are  paid 
tbe  manufacturers, d i s t i l l e r s  or  other wholesaleis. Hhen you 
purchase tha alcouolic uaverages fron lour vendor, yau 
raimbutse t h e  vendor for such taxes, out you do ~ o t  pap tne 
taxas to the  Board. Accordingly, we agree vita tile staff's 
previous opinion that you are not  entitled to claiz refJnzd 
under Section 32401, 

Very truly yours,  

bc: Oakland - Distr ic t  Administrator 

3a gra inus  ui aile*,aa 
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--- r "I*.. *.- ----- May 9 ,  1986  
Board Of Equa l i za t ion  -Legal 
P.O. Box 1799 
Sacramento,  Ca 95808  

Dear 
We spoke b r i e f l y  on t h e  phone Wednesday t h e  7 th .  I am a  

i m p o r t e r ,  who le sa l e r ,  and e x p o r t e r  of l i q u o r  beer  and wine. I wish t o  
purchase  domes t i ca l ly  produced l i q u o r ,  beer  o r  wine for r e s a l e  on t h e  
i n t e r n a t i o n a l  e x p o r t  market .  S ince  I am unable  t o  purchase d i r e c t l y  
from t h e  source  ( t h e  manufacturer  o r  d i s t i l l e r y )  I must buy t h e s e  
goods from o t h e r  who le sa l e  sources  on a  t a x  pa id  b a s i s .  

I am a s k i n g  t o  have Sec t ion  3 2 4 0 1  widen i t s  p r e s e n t ,  narrow - 
scope t o  i nc lude  a l l  e x p o r t e r s  under s i m i l i a r  c i rcumstances .  

The payment o f  a l l  t a x e s  i s  a  du ty  no t  a  p r i v i l e g e .  I f  it 
were done on a  v o l u n t a r y  b a s i s  no one would pay t axes  a t  a l l .  Once t a x e s  
are p a i d  not  on ly  d o e s  t h e  t a x  payer l o s e  t h e  t a x  money i t s e l f  , t h e y  
a l s o  l o s e  c o n t r o l  ove r  t h e  money and how it spent .  They cannot  s e t  
t h e s e  funds  a s i d e  o r  d i c t a t z  t o  t h e  government how t h i s  money should  
be  a l l o c a t e d  t o  governmental  programs. 

I f i n d  myself  a s k i n g  , How i s  it t h a t  a  manufacturer  t h a t  
h a s  a l r e a d y  p a i d  i t s  t a x e s  t o  t h e  proper  agency mainta in  t h a t  h e  i s  t h e  
o n l y  one due back money should  a  good be expor ted?  What d i f f e r e n c e  does  
it make t o  t h e  government whom o r i g i n a l l y  p a i d  t h e  s t a t e  o r  f e d e r a l  t a x e s

The answer is ,  it should make no d i f f e r e n c e  who o r i g i n a l l y  pa id  
t h e  t a x e s  , only  t h a t  t h i s  p roduc t  can be shown t o  have been expor t ed .  
When someone purchases  t a x  p a i d  goods f o r  e x p o r t  t h a t  person should  be 
a b l e ,  f r e e  of  a r t i f i c i a l  r e s t r a i n t s ,  t o  f i l e  back f o r  t h e s e  t a x e s  upon 
supp ly ing  proof of e x p o r t .  

This  is  a  common p r a c t i c e  a l l  around the  world ( f o r  i n s t a n c e  
France and Germany) b u t  f o r  some s t r a n g e  r ea son  it appears  t h a t  an  
a r t i f i c i a l  e x p o r t  c o n t r o l s  are imposed i n  t h e  s t a t e s  because o f  c e r t a i n  
r e s t r i c t i v e  an u n c o n s t i t u t i o n a l  c o n t r o l s  p l aced  wi th in  o r  sys tem by 
powerful  manufacturer  l o b b i e s .  

I f  t h e  s ta te  does  n o t  a l low t h i s  p r a c t i c e  (whi le  t h e  rest o f  
t h e  world does)  how c a n  it r a t i o n a l i z e  t h e  f a c t  t h a t  every t i m e  it 
t a k e s  such an a c t i o n  t h e  s t a t e  u n j u s t l y  e n r i c h e s  i t s e l f  a t  t h e  expense 
o f  t h e  e x p o r t e r  and f o r  t h e  s o l e  b e n e f i t  o f  t h e  producer? 

Why should t h e  government a r b i t r a r i l y  p r o h i b i t  a pe r son  such 
as myself t h e  r i g h t  t o  f i l e  back f o r  t h e s e  t a x e s ?  I n  doing s o ,  t h e  
s t a t e  l o s e s  i t s  n e u t r a l  p o s i t i o n  i n  t h e  m a t t e r  and they  t h e n  t a k e  
on t h e  appearance of  p o l i t i c a l l y  s i d i n g  wi th  t h e  producer.  B y  n o t  a l lowin
an e x p o r t e r  t h e  r i g h t  t o  f i l e  back f o r  t a x e s  it would appear  t h e  t h e  s t a t
f e d e r a l  agency was a c t i n g  i n  c o n c e r t  wi th  t h e  producer t o  r e s t r a i n  
e x p o r t  t r a d e .  I t  would s e e m  t h a t  t h e  government had e n t e r e d  i n t o  a  monopol
e x p o r t  agreement w i th  t h e  d i s t i l l e r y .  I a sk  you , can t h i s  be  
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constitutionally justified? 
The only possible beneficiary of section 32401 as it is 

presently interpreted is the manufacturer by the exclusion of the 
exporter to the detriment of the exporter and to that of the people 
of the United States whose interests are not being served. The current 
restrictive policy does not promote a favorable international balance 
of trade. 

I ask that these arbitrary barriers be removed as there can 
be no legal or constitutional justification for this situation to exist. 
If there is no current provision for a exporter to file back for these 
taxes then this situation should be corrected by allowing these credits 
to be claimed by all exporters. 

Most Sincerely, 



* .- STXTE OF CALIFORNIA 
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STATE BOARD OF EQUALIZATION 
to20 N STREET. SACRAMENTO CALIFORNIA 

(P.O. BOX 1799. SACRAMENTO CPLIFORNIA 95808) 
Tr?le?l)t~(~r~c? (9i6 1 322-1064 

November 1 4 ,  1985 

--. .- .. . . 

This  is in  regard t o  your l e t t e r  da ted  0ct:obcr 24, 1985 and ou r  numerous 
t.elr?phonc? conversat  ionr: regard ing  a refund of di::t i l  led s p i r i t s  t a x e s  on 
dist .  i1.led s p i r i t s  purchased tax -  pair1 .by you anti subsequent ly exported 
o u t s i d e  t h i s  s t a t e .  You s t a t e d  t h a t ,  a l t hough  you possess  a d i s t i l l e d  
s p i r i t s  importers  l i c e n s e ,  your C a l i f o r n i a  wholecaler may r e f u s e  t o  s e l l  
distilled s p i r i t s  t o  you on an ex- tax  b a s i s .  You asked whether o r  not  
t h e  Board of Equa l i za t ion  would i s s u e  a  refund t o  you on t a x - p a i d  
d i s t i l l e d  s p i r i t s  expor ted  i f  you provided proof of export .  

Attached is  a  copy of Sec t ion  32401 of t h e  Alcoholic Beverage Tax law 
which governs the  Board 's  p o l i c y  r ega rd ing  refunds and c r e d i t s .  It 
s t a t e s !  i n  p a r t ,  t h a t  "If t h e  Board de termines  t h a t  any amount .... has  
been er roneous ly  o r  i l l e g a l l y  c o l l e c t e d  o r  computed, t he  Board s h a l l  s e t  
for t -h  t h a t  f a c t  i n  t h e  r eco rds  of t h e  Board .... t h e  exces s  amount 
c o l l e c t e d  o r  paid s h a l l  be c r e d i t e d  on any amounts then due from t h e  
person from whom t h e  excess  amount was c o l l e c t e d  o r  by whom it was pa id  
under  t h i s  p a r t ,  and t h e  ba lance  s h a l l  be  refunded t o  tile p e r s o n . .  . .". 
Based on t h i s  s e c t i o n ,  t h e  Board's p o l i c y  regarding refunds of  t axes  
overpaid is t o  re fund  overpayments t o  t h e  person who made t h e  
overpayment. This  p o l i c y  has been v e r i f i e d  wi th  r of our  
l e g a l  s t a f f .  

I hope t h i s  exp lana t ion  answers your ques t ion .  I f  you have f u r t h e r  
ques t ions  of a Legal n a t u r e  i n  t h i s  regard,  p l e a s e  c o n t a c t  
1 of o u r  l e g a l  s t a f f  a t  (916) 445-6557. 

S i n c e r e l y ,  

P e t e  Lee 
Sen io r  Tax Audito 
Excise Tax Unit  

PL: mn 
Enclosure 

.T:l.q 
cc:  Mr. James Hahler  

Board of Equa l i za t ion  - Legal 
, . f .  I-( 1-1. I 
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